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Purpose:  To transmit state policy on the Foreign Labor Certification Program.  

NOTE: State policy and procedures related to H-2A Temporary Labor Certification (Agricultural) can be found in State Policy #2‑04‑00.

References: Section 212(a)(14) of the Immigration and Nationality Act, as amended in 1990; Statutory regulations at Title 20 of the Code of Federal Regulations, Part 656; and the Department of Commerce Foreign Labor Certification Home Page.

Background:  The Foreign Labor Certification program ensures the admission of foreign workers into the United States on a permanent or temporary basis will not adversely affect the job opportunities, wages, and working conditions of similarly employed U.S. workers.  The U.S. Department of Labor (DOL) and State Workforce Agency (SWA) jointly administers the foreign labor certification program.  In Kansas, the Department of Commerce is designated as the SWA.  

Action:  Disseminate this policy to all interested parties.

Contact: Questions should be directed to Jennifer Smutny, (785) 291‑3470, TTY (Hearing Impaired): (785) 296-3487, FAX (785) 296-3141, e-mail jsmutny@kansascommerce.com. 

Attachment: None.
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Foreign Labor Certification Program

Program Overview

Statutory regulations have been established at 20 CFR Part 656 to carry out responsibilities assigned to the U.S. Secretary of Labor under Section 212(a)(14) of the Immigration and Nationality Act, as amended in 1990.  The regulations establishe certain conditions for determining whether the employment of foreign workers would adversely affect the wages and working conditions of U.S. workers seeking similar employment.   The burden is placed on the employer who is seeking a foreign worker to show compliance with required conditions as a prerequisite for obtaining foreign labor.   
NOTE: State policy and procedures related to H-2A Temporary Agricultural Labor Certification can be found in State Policy #2-04-00.

Definition of U.S. Worker

U.S. workers are defined as follows:

1) Native-born or naturalized citizens of the United States; or 

2) Individuals who have obtained permanent status and possess a "green card" or work visa.

Prevailing Wage Determinations

Prevailing wage determinations for foreign labor certification purposes are intended to not allow an employer to pay a wage lower than that required under any other federal, state, or local law.  Employers should complete a Prevailing Wage Request Form and submit it by FAX to the Foreign Labor Certification manager.  The job description included in the request must include sufficient information to determine the complexity of the job duties, the level of judgment, the amount and level of supervision, and the level of understanding required to perform the job duties.  O*NET information is used to identify the tasks, work activities, knowledge, and skills generally required for performance in an occupation.  A comparison is made between the particulars of the employer’s job offer to the requirements for similar (O*NET) occupations shall be used to determine the appropriate wage level.  The validity period of the prevailing wage determination shall not be less than 90 days or more than one year from the determination date.  Under no circumstances may the state agency charge a fee for making or reviewing a prevailing wage determination.  The use of such employer-provided wage data is an employer option.  The employer must provide the SWA with enough information about the survey methodology (e.g., sample size and source, sample selection procedures, survey job descriptions) to allow the SWA  to make a determination with regard to the adequacy of the data provided and the validity of the statistical methodology used in conducting the survey.  If the employer submits a published survey, that survey must:
• have been published within 24 months of the date of submission of the prevailing wage request;

• be the most current edition of the survey; and

• be based on data collected within 24 months of the date of the publication of the survey.

Appeal Process

Employers wishing to challenge prevailing wage determinations must request a review of the determination in writing and within 30 days of the date of the determination. The written request must be sent by postal mail to the State Workforce Agency (Kansas Department of Commerce) that made the determination.

The employer’s request for review must contain the following:

1. Cover letter identifying the prevailing wage determination for which the review is sought and clearly stating the grounds for the request; and

2. Revised Prevailing Wage Request form marked as an appeal;

3. Any new material documenting the grounds for the request.

Upon receipt of a request for review the SWA must accomplish the following:

1. Review the employer’s request and accompanying documentation;

2. Add any material the employer may have omitted; and

3. Send copy of the employer’s appeal to the national processing center in Chicago.

The director of the national processing center will determine which certifying officer (CO) will review the employer’s appeal. The CO will review the appeal solely based on the information upon which the prevailing wage determination was made. The CO may:

1. Affirm the prevailing wage determination;

2. Modify the prevailing wage determination; or

3. Remand the matter to the SWA for further action.

If an employer desires further review after a CO’s prevailing wage determination, a request for review by the Board of Alien Labor Certification Appeals must be made to the CO and in writing within 30 days of the date of the CO determination.
H-2B Certification for Temporary Non-Agricultural Work

The H-2B nonimmigrant program permits employers to hire foreign workers to come to the U.S. and perform temporary nonagricultural work.  This may be one-time, seasonal
, peak load, or intermittent work.  If the employee is needed for more than one year the employer must file a new application requesting additional time for the worker to complete the job duties.  In no instance, will the U.S. Citizenship and Immigration Service (CIS) approve a temporary position for more than three years.  

A labor certification is issued to the employer, not the worker, and it is not transferable from one employer to another. To allow time for processing delays and correcting application errors, the employer should file for H‑2B certification at least 60 days (but not more than 120 days) before the worker is needed.  The certification request is made using Form ETA-750 and filed with the Foreign Labor Certification manager.  There is a 66,000 per year limit on the number of foreign workers who may receive H-2B status during each federal fiscal year (October through September).
Active recruitment of U.S. workers is required for an employer to show a "good faith effort" has been made to find qualified, able, and available U.S. workers.  To facilitate this, the Foreign Labor Certification manager initiates job orders in the Kansas JobLink system for active recruitment of U.S. workers.   It is imperative that Workforce Center staff encourage interested U.S. workers to apply for jobs for which they qualify.  U.S. workers who want to apply for these job openings must send their resumes directly to the Foreign Labor Certification manager.  The manager screens all U.S. applicants and refers those who meet the minimum requirements directly to the employer.  The employer can reject U.S. workers only for legitimate non‑discriminatory reasons.  

Once the recruiting of U.S. workers has been accomplished the Foreign Labor Certification manager sends the application for temporary non-agricultural foreign workers to the Chicago National Processing Center.  The Regional Certifying Officer makes the determination as to whether the application will be approved.   If certification is granted, the employer then files the certification with the U.S. Citizenship and Immigration Service (CIS) for final authorization of a work visa.

Permanent Labor Certification

A permanent labor certification issued by the U.S. Department of Labor allows an employer to hire a foreign worker permanently in the United States.  As of March 28, 2005, the Department of Commerce is no longer responsible for receiving the initial filing of permanent non-agricultural foreign labor certification applications.  Prior to filing an Application for Permanent Employment Certification (ETA Form 9089) with the U.S. Department of Labor, the employer may obtain a written prevailing wage determination from the Foreign Labor Certification manager.  The prevailing wage determination is based on a review of the education, training, and experience requirements of the job compared to Occupational Employment Statistics (OES) or an alternative wage survey provided by the employer.
An employer who is seeking to hire a foreign worker permanently in the United States must list their job openings for 30 days on Kansas JobLink through either a self-help account or a staff‑assisted job order.  In some instances, the Workforce Center may be contacted by attorneys or agents representing the employers rather than directly by the employer.  The employer must list the minimum requirements for the job and these job orders should be treated as regular job orders.  Nothing in the job order should indicate it is related to an employer’s request for permanent labor certification.  Workforce Center staff should actively recruit qualified, able, and available U.S. workers to refer to the employer. 

If any employer refuses U.S. worker referrals or places unduly restrictive requirements on the job intended to eliminate U.S. workers from being considered, this should be reported to the Foreign Labor Certification manager.  In some instances, the employer already has a foreign worker in the position.  This person may be in the United States with or without authorization.  Even if a foreign worker is currently holding the job, that individual does not have a right to the job.  To meet the minimum requirements for an approved application for foreign labor, the employer must make a good faith effort to locate qualified, able, and available U.S. workers and offer them the position.

� Seasonal work cannot be for more than ten months.





�This document is being replaced by 2-02-01
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