Kansas Department of Commerce

Workforce Development

Policy and Procedures Manual

Policy Number:  #2-02-02
(This policy updates Policy # 2-02-01 Foreign Labor Certification H-2A Non-Immigrant Program)

Originating Office:  Workforce Development

Subject:  Foreign Labor Certification H-2A Non-Immigrant Program

Issued:  February 17, 2009
Programs: Foreign Labor Certification Program
Purpose:  To transmit updated information regarding the Foreign Labor Certification H-2A Non-Immigrant Program.
References: As a condition for receiving funds the state agrees to accept responsibilities under Sections 101(a)(15)(H)(i)(b) and 212(n), Sections 101(a)(15)(H)(ii)(a) and 218, and Section 212(a)(5)(A) of the Immigration and Nationality Act (Act), under the United States Citizenship and Immigration Services (USCIS) regulations at 8 CFR 214.2(h)(6) under Sections 101(a)(15)(H)(ii)(b) and 214(c) of the Act, under Section 221 of the Immigration Act of 1990, and under Department of Labor (DOL) regulations at 20 CFR Parts 655 100‑199 and CFR 653.501 intrastate and interstate recruitment of farm workers.; 20 CFR Part 658, Subpart E (20 CFR 658.400658.426) cover the complaint and appeals procedures; 20 CFR Part 653, Subpart F and 20 CFR Part 654, Subpart E applies to housing inspection activities under the reimbursable grant; The Immigration and Nationality Act requires employers to furnish housing meeting applicable standards before certification can be issued (INA sec. 218(c)(4)); Housing inspections may be conducted under certain conditions in accordance with OSHA standards at 29 CFR 1910.142, Temporary Labor Camps; Training and Employment Guidance Letter’s 16-06, 15-06, 12-04, 23-01, 31-01, 21-01; and the Kansas Department of Commerce Foreign Labor Certification Home Page. 

Background:  Effective August 1, 2005, employers were required to file original copies of their applications with the ETA National Processing Centers (NPCs) and simultaneously file a copy with the State Workforce Agency (SWA) under the H-2A program.  The Foreign Labor Certification program ensures the admission of foreign workers into the United States on a permanent or temporary basis will not adversely affect the job opportunities, wages, and working conditions of similarly employed U.S. workers.  The U.S. Department of Labor (USDOL) and the State Workforce Agency (SWA) jointly administer the foreign labor certification program.  In Kansas, the Department of Commerce is designated as the SWA.  The Department of Commerce, State FLC Unit, will coordinate all activities regarding the processing of applications with the NPC.

Action:  Disseminate this policy to all interested parties.

Contact: Questions should be directed to Jennifer Smutny, (785) 291‑3470, TTY (Hearing Impaired): (785) 296-3487, FAX (785) 296-3141, e-mail jsmutny@kansascommerce.com. 
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Foreign Labor Certification H-2A Non-Immigrant Program

Program Overview

The H-2A non-immigrant program is funded through Wagner-Peyser to provide certifications to ensure that the admission of foreign temporary agricultural workers into the United States does not adversely affect the job opportunities, wages, and working conditions of similarly employed U.S. workers.  The H-2A temporary agricultural program establishes a means for agricultural employers who anticipate a shortage of domestic workers to bring non‑immigrant foreign workers to the U.S. to perform agricultural labor or services of a temporary or seasonal nature. 

Relationship of USDOL and Commerce

The Regional Administrator National Processing Center (NPC) Certifying Officer of the Employment and Training Administration (ETA) issues temporary labor certifications on behalf of the U.S. Secretary of Labor.  The NPC Certifying Officer grants or denies a temporary labor certification or issues a notice indicating such certification cannot be made.  The U.S. Department of Labor (USDOL) is advisory to the U.S. Citizenship and Immigrant Services (USCIS).  The USDOL and the State Workforce Agency (SWA) jointly administer the foreign labor certification program.  In Kansas, the Department of Commerce is designated as the SWA.  Appropriate Workforce Center staff carry out certain responsibilities as described on page 7 of this policy.
Employer’s Filing Requirements

For H-2A certification requests, employers file original copies of their applications with the NPC and simultaneously file a copy with the Kansas Department of Commerce Foreign Labor Certification (FLC) Unit.  To allow time for processing delays and correcting application errors, the employer should file for H‑2A certification at least 45 days (but not more than 60 days) before the worker is needed.  This is necessary since the availability of temporary U.S. workers changes over short periods and an adequate test of the labor market cannot be made during a longer period.  The employer’s request is made using Form ETA-750, Part A, Application for Alien Employment Certification.  
Who May Apply - Qualifying Criteria
The following general categories of individuals or organizations may file an application:
· An agricultural employer who anticipates a shortage of U.S. workers needed to perform agricultural labor or services of a temporary or seasonal nature may file an application requesting temporary foreign agricultural labor certification.  "Temporary or seasonal nature" means employment performed at certain seasons of the year, usually in relation to the production and/or harvesting of a crop, or for a limited time period of less than one year when an employer can show the need for the foreign worker(s) is truly temporary. 
· The employer may be an individual proprietorship, a partnership or a corporation.  An association of agricultural producers may file as a sole employer, a joint employer with its members, or as an agent of its members. 
· An authorized agent, whether an individual (e.g., and attorney) or an entity (e.g., an association), may file an application on behalf of an employer. 
If the employer’s representative files the application, the employer must sign the “Authorization of Agent of Employer” statement on the ETA Form 750, which authorizes the agent to act on the employer’s behalf.  An attorney must file a Notice of Appearance (Form G-28) naming the attorney’s client(s).  The employer is fully responsible for the accuracy of all representations made by the agent on the employer’s behalf.  An association or other organization of employers is not permitted to file master applications on behalf of its membership under the H-2A program.
Where to Apply
Employers file original copies of their signed applications with the NPC and simultaneously file a copy with the State FLC Unit under the H-2A program.

How to Apply 

Applications may be filed using any of the methods below: 
· Filed in person with the appropriate NPC and the State FLC Unit;

· Mailed to the appropriate NPC and the State FLC unit by certified mail, return receipt requested; 
· Delivered by guaranteed commercial delivery to the appropriate NPC and State FLC Unit; or 
· Filed electronically through the Foreign Labor Certification H-2A On-Line Application Processing System.
What to Submit

H-2A applications filed with the State FLC Unit must include the following:
· ETA Form 750, Part A, Offer of Employment portion of the Application for Alien Employment Certification, signed and dated by the employer. 
· Agricultural and Food Processing Clearance Order; Form ETA 790.  This is the job offer portion of the application package.  It must be comprehensive and precise because it will constitute a contract between the employer and worker, and can be the basis for enforcement;

· Attachments to supplement information requested on above forms;

· Statement of authorization of agent (if applicable); 

· Statement of association authorization and relationship, if applicable; and
· Documentation of efforts to advertise and recruit U.S. workers prior to filing the application.

Conditions to be Satisfied
Many of the benefits that must be included in a job offer and other conditions that must be satisfied will be dependent upon what prevailing practices exist in the same occupation, crop and area.  Employers are advised it is desirable to make an independent determination of factors such as prevailing wages and employer practices before filing an application. 
An employer who files an application for temporary foreign labor certification pursuant to H-2A regulations must meet the following specific conditions: 
Recruitment

The employer must agree to engage in independent positive recruitment of U.S. workers.  This means an active effort, including newspaper and radio advertising in areas of expected labor supply.  Such recruitment must be at least equivalent to recruitment conducted by non-H-2A agricultural employers in the same or similar crops and areas to secure U.S. workers.  This must be an effort independent of and in addition to the efforts of the SWA.  In establishing worker qualifications and/or job specifications, the employer must designate only those qualifications and specifications essential to carrying out the job and normally required by other employers who do not hire foreign workers. 

Wages
The wage or rate of pay must be the same for U.S. workers and H-2A workers.  The hourly rate must also be at least as high as the applicable Adverse Effect Wage Rate (AEWR), federal or state minimum wage, or the applicable prevailing hourly wage rate, whichever is higher.  The AEWR is established every year by the Department of Labor for every state except Alaska.  Adverse effect wage rates are the minimum wage rates the Department of Labor has determined must be offered and paid to U.S. and foreign workers by employers of non-immigrant foreign agricultural workers (H2-A visa holders).  Such employers must pay the higher of the AEWR, the applicable prevailing wage, or the statutory minimum wage as specified in the regulations 20 CFR 655.107.
Employers should consult with the State FLC Unit or the NPC to determine the rate for their state. 
If a worker will be paid on a piece rate basis, the worker must be paid the prevailing piece as determined by the State FLC Unit.  If the piece rate does not result in average hourly piece rate earnings during the pay period at least equal to the amount the worker would have earned had the worker been paid at the hourly rate, then the worker’s pay must be supplemented to the equivalent hourly level.  The piece rate offered must be no less than what is prevailing in the area for the same crop and/or activity. 
Housing
The employer must provide free housing to all workers who are not reasonably able to return to their residences the same day.  Such housing must be inspected and approved according to appropriate standards.  Housing provided by the employer shall meet the full set of DOL Occupational Safety and Health Administration (OSHA) standards set forth at 29 CFR 1910.142 or the full set of standards at 654.404-645.417.  Rental housing meeting local or state health and safety standards also may be provided.
Meals
The employer must either provide three meals a day to each worker or furnish free and convenient cooking and kitchen facilities for workers to prepare their own meals.  If meals are provided, then the employer may charge each worker a certain amount per day for the three meals. 
Transportation
The amount of transportation payment shall be no less (and shall not be required to be more) than the most economical and reasonable similar common carrier transportation charges for the distances involved.  The employer is responsible for the following different types of transportation of workers: 
1) After a worker has completed fifty percent of the work contract period, the employer must reimburse the worker for the cost of transportation and subsistence from the place of recruitment to the place of work if such costs were borne by the worker. 
2) The employer must provide free transportation between the employer's housing and the worksite for any worker who is provided housing. 
3) Upon completion of the work contract, the employer must pay economic costs of a worker's subsistence and return transportation to the place of recruitment.  Special conditions apply when the worker will not be returning to the place of recruitment because of another job.  If the employer must advance transportation costs to foreign workers or provide transportation, the employer must advance such costs or provide transportation to U.S. workers as well.  In addition, if it is prevailing practice in the occupation to provide transportation, the employer must provide transportation to U.S. workers, as well.
Workers' Compensation Insurance
The employer must provide workers' compensation insurance where it is required by state law.  Where state law does not require it, the employer must provide equivalent insurance for all workers.  Proof of insurance coverage must be provided to the NPC before certification is granted. 
Tools and Supplies
The employer must furnish at no cost to the worker all tools and supplies necessary to carry out the work, unless it is common practice in the area and occupation for the worker to provide certain items.

Three-Fourths Guarantee
The employer must guarantee to offer each worker employment for at least three-fourths of the workdays in the work contract period and any extensions.  If the employer affords less employment, then the employer must pay the amount which the worker would have earned had the worker been employed the guaranteed number of days. 

Fifty Percent Rule
The employer must hire any qualified and eligible U.S. worker who applies for a job until fifty percent of the period of the work contract has elapsed. 

Labor Dispute
The employer must assure the job opportunity for which the H-2A certification is being requested is not vacant because the former occupant is on strike or is being locked out in the course of a labor dispute.
Certification Fee
A fee will be charged to an employer granted temporary foreign agricultural, labor certification.  The fee is $100, and $10 for each job opportunity certified, up to a maximum fee of $1,000 for each certification granted.
Other Conditions
The employer must keep accurate records with respect to a worker's earnings.  The worker must be provided with a complete statement of hours worked and related earnings on each payday.  The employer must pay the worker at least twice monthly or more frequently if it is customary practice to do so.  The employer must provide a copy of a work contract or the job order to each worker.
When to Apply

An employer should observe the following time considerations when applying for H-2A certification: 
· A complete labor certification application must be filed with and received by the appropriate NPC and the State FLC Unit at least 45 calendar days before the first date on which workers are needed.  If the initial application is accepted or amended within the required time frame and complies with the regulations, the NPC will make a certification determination 30 calendar days before the date on which the workers are needed.  Delays in obtaining an acceptable application beyond the time permitted in regulations will delay the certification determination.  Employers are encouraged to file before the minimum 45 calendar-day requirement.  This allows more time for review, discussion, and amendment, if necessary. 
· Employers are encouraged to consult with the U.S. Department of Labor National Processing Center and the State FLC Unit for guidance and assistance well before the 45-calendar day filing period. 
· In emergencies, the NPC may waive the time specified, provided an opportunity has been given to obtain sufficient labor market information on an expedited basis in order to make a determination of U.S. worker availability.  However, none of the minimum conditions of employment (wages, housing, and other benefits) are waived.
Responsibility of the State FLC Unit
Recruitment of U.S. Workers 
After an application is accepted for consideration, the NPC notifies Commerce.  The State FLC Unit prepares a job order and notifies the appropriate Workforce Center(s) to initiate the recruitment of U.S. workers.  The form ETA 790 and attachments will be completed by the employer when filing a Temporary Seasonal Agricultural Alien Labor Certification and submitted with the ETA 750, Part A, to the NPC with a copy to the State FLC Unit.  
The State FLC Unit is responsible for the following:

· Sends copy of ETA 790 and attachments to the Workforce Center;

· Acts as liaison between USDOL and the Workforce Centers to process H-2A applications;

· Trains appropriate Workforce Center staff on H-2A housing inspections and provides technical assistance on completing the I-9 referral process;

· Coordinates and assists enforcement agencies in resolution of any worker complaints;
· Provides technical assistance and information, materials, and forms to the Workforce Centers so they may fulfill all responsibilities associated with the H-2A application process, including housing inspections and completing the I-9 and Employment Eligibility Verification Certificate to verify the job candidate is eligible to work in the United States;
· Provides technical assistance, forms, and information to employers inquiring about the H-2A application process. 
· Advises the NPC if the employer refuses referred workers;

· Submits recruitment report to the NPC; and

· Advises the NPC if worker terminations come to their attention. 

Housing Inspections
The State FLC Unit will coordinate all scheduled housing inspections to ensure these are completed by the Workforce Center.  If deficiencies are found, the employer is allowed five calendar days to make the necessary corrections.  If the housing is not approved after the re-inspection, the job order must be canceled and referred workers should be notified.  The Immigration and Nationality Act requires employers to furnish housing meeting applicable standards before certification can be issued (INA sec. 218(c) (4)).  Documentation to verify the employer provided housing meets applicable standards must be received by the NPC prior to certification being granted.  The State FLC Unit encourages employers who expect to obtain their certification 30 days before the date of need to have housing ready for inspection at the time of filing their application or earlier. 
Prevailing Wage and Prevailing Practice Surveys
The State FLC Unit is responsible for conducting prevailing wage surveys and submitting these to the NPC for verification.  Prevailing wage surveys are conducted for the following reasons:
· Implement regulations at CFR 653.501(recruitment of farm workers) and CFR 655.102 and .103 (H-2A recruitment procedures);
· Evaluate job orders;
· Facilitate recruitment and placements; and

· Conduct earnings analysis.

Responsibilities of Workforce Center Staff 
A number of Wagner-Peyser staff are already trained to carry out the following local responsibilities.  If other employees (Wagner-Peyser or WIA) are assigned any of these responsibilities, the State FLC Unit will provide training and technical assistance as needed.
· Acts as liaison between the employer and applicant throughout the recruitment period;

· Acts as liaison between the employer, the Kansas H-2A Coordinator and USDOL throughout the H-2A program process;

· Conducts housing inspections;

· Coordinates and assists enforcement agencies in resolution of any worker complaints;
· Provides technical assistance, forms, and information to employers inquiring about the H-2A application process; 
· Screens applicant resumes received against advertisements to ensure job candidates meet employer requirements, makes referrals of qualified applicants, and enters services provided into KansasWorks.com; 
· Completes the I-9 process to verify the job candidate is eligible to work in the United States
;

· Provides an Employment Eligibility Verification Certificate to the employer on official letterhead; and
· Sends copy of Employment Eligibility Verification Certificate to Kansas Department of Commerce, 1000 SW Jackson Suite 100, Topeka, KS 66612, Attention: FLC.
Attachment A contains the I-9 Verification Flow Chart.  Attachment B contains the Employment Eligibility Verification Certificate.
NPC Review Process

Application Review
The NPC will review an employer's application. Normally, within seven calendar days after receipt of an application, the NPC will notify the employer in writing of the decision to accept or reject an employer's application.  Copies of the notification will be sent to the State FLC Unit and to the employer. 
Applications Accepted for Consideration
If the application is accepted for consideration, the NPC will notify the employer in writing.  The NPC's notice of acceptance will accomplish the following: 
· Inform the employer and the State FLC Unit of specific efforts expected of regarding recruitment of U.S. workers; 

· Require the job order be posted and 

· May require the employer to engage in independent positive recruitment efforts within a multi-state region of traditional or expected labor supply if the NPC determines there is a sufficient supply of labor to be recruited. 
Applications Not Accepted for Consideration 
If the application is not accepted for consideration, then the NPC will notify the employer, with a copy to the State FLC Unit, in writing within seven calendar days after receipt of the application.  The NPC's notice of nonacceptance must state the following:
· Why the employer's application is not acceptable for consideration; 

· What changes are required for the NPC to accept the application for consideration; 

· The employer has five calendar days from the date of the NPC's notice to resubmit the application with the modifications to correct any deficiencies; and 

· What procedures the employer may use to appeal the NPC's nonacceptance. 
Submitting Amended Application
An employer may choose to resubmit an application with modifications required by the NPC in his/her notice of nonacceptance.  In such instances, an employer should file the amended application within five calendar days of the NPC's notice of nonacceptance.  The amended application must be filed with the NPC, with a copy to the State FLC unit.  Delays in doing so will result in delaying a certification determination. 
Certifications Denied
The NPC will deny certifications for any of the following reasons:
· The application did not meet the required time frames (except in emergency situations) and there is not enough time to test the availability of U.S. workers; 

· Enough able, willing, and qualified eligible U.S. workers are available to fill all the employer's job opportunities. (In the event such workers do not report when needed, there is a process for a later redetermination); 

· The employer has not complied with the worker's compensation requirements; 

· The employer has not satisfactorily complied with positive recruitment requirements; 

· The employer, since the application was accepted for consideration, has adversely affected the wages, working conditions, or benefits of U.S. workers; and/or 

· After appropriate notice and opportunity for a hearing, the NPC determines the employer has substantially violated a material term or condition of a previous H-2A certification within the last two years. 
If the NPC denies certification, it will notify the employer, with a copy to the State FLC Unit, by means calculated to assure next-day delivery.  The notice of denial must state the reasons the certification was denied and offer the employer an opportunity for appeal.
Certifications Granted 

If the NPC determines the employer has complied with the recruitment assurances, the adverse effect criteria, all time requirements and other appropriate requirements established by law and regulation, then the temporary foreign agricultural labor certification will be granted for the number of job opportunities for which there are not sufficient U.S. workers.  After certification has been granted, the employer must continue to recruit U.S. workers until the H‑2A workers have departed for the place of work.  In addition, the State FLC Unit must continue to refer to the employer qualified and eligible U.S. workers who are seeking employment and who apply up to fifty (50) percent of the contract period, and the employer must hire these U.S. workers.
Violations, Penalties and Sanctions 
The Wage and Hour Division of the Employment Standards Administration (ESA) of the U.S. Department of Labor has a primary role in investigating and enforcing the terms and conditions of employment.  ESA is responsible for enforcing the contractual obligations employers have toward employees, and may assess civil money penalties and recover unpaid wages.  Administrative proceedings and/or injunctive actions through federal courts may be instituted to compel compliance with an employer's contractual obligations to employees.

The Employment and Training Administration (ETA) enforces other aspects of the laws and regulations.  ETA is responsible for administering sanctions relating to substantial violations of the regulations (denial of certification for up to three years) and less than substantial violations of the regulations (reductions of one‑fourth of job opportunities certified). 
Validity of Temporary Labor Certifications

The H-2A temporary agricultural program establishes a means for agricultural employers who anticipate a shortage of domestic workers to bring non-immigrant foreign workers to the U.S. to perform agricultural labor or services of a temporary or seasonal nature.  "Temporary or seasonal nature" means employment performed at certain seasons of the year, usually in relation to the production and/or harvesting of a crop, or for a limited time period of less than one year when an employer can show the need for the foreign workers(s) is truly temporary.
Process for Appeal

The NPC will inform the employer about the system of appeals provided for in the regulations for Notices of Nonacceptance, Denials of Certifications, and Employer Penalties.
Case Status Inquiry

Employers may obtain information regarding the status of their H-2A applications by using the new H-2A On‑Line Application Processing System.  Additionally, the system provides the capability to track applications as they move through the process. 
ATTACHMENT A

EMPLOYMENT ELIGIBILITY VERIFICATION CERTIFICATE

	Employer Name: ____________________________________________________

	Employer Address: __________________________________________________

	Job Order #: ________________________________________________________


ATTENTION EMPLOYER: This certificate is issued in compliance with the Immigration and Nationality Act, the United States Citizenship and Immigration Services (USCIS) and the U.S. Department of Labor (USDOL).  Do not accept certificates that have been altered or machine copied.  This certificate is invalid if not complete.  You must have the employee sign the attestation on this certification in your presence.  You are not required to verify the individual’s identity or employment eligibility, but must retain this certificate in lieu of Form I-9.  If you have questions or detect errors on this certificate, please contact the Kansas Workforce Center at the telephone shown below.
In response to your request for a ________________________, we referred the individual listed below, whose eligibility for 
                                                                                       (occupation)

employment in the United States was verified by this office prior to referral.

	Name:
__________________________________
	Birth Date: _________________
	SSN: ____________________________


Expiration date of employment (if applicable): _________________________________

Restrictions, conditions, limitations (if any): ____________________________________________________________________

	1.  Document Title: ____________________________________________
	Workforce Center Name: ____________________

	     Issuing Authority: __________________________________________
	Street Address: ____________________________

	     Document ID Number: ______________________________________     
	City, State, Zip: ____________________________

	     Expiration Date (if any): _____________________________________
	Staff Name: _______________________________

	
	Telephone Number: _________________________

	2.  Document Title: ____________________________________________
	

	     Issuing Authority: __________________________________________
	

	     Document ID Number: ______________________________________     
	

	     Expiration Date (if any): _____________________________________
	

	
	


I certify this document complies with the requirements of the Governing Laws and Regulations concerning verification of the identity and employment eligibility of the individual referred, and I have determined that, to the best of my knowledge, the individual is authorized to work in the United States.
	____________________________________________________
	____________________________________

	Signature of Workforce Center Staff
	Date


ATTESTATION: I attest under penalty of perjury that I am the individual named on this certificate and that I am a United States citizen or national or alien authorized for employment in the United States.

	____________________________________________________
	____________________________________

	Signature of Worker Hired
	Date

	____________________________________________________
	

	PRINTED Name of Worker Hired


	


Counterfeiting, falsification, unauthorized issuance, or alteration of this certification constitutes a violation of federal law pursuant to Title 18 U.S.C. Section1546.

ATTACHMENT B

          I-9 Verification Flow Chart



[image: image1]
If problems develop, the line of contact is:

1. Trained staff in the Workforce Center 
2. Functional Supervisor

3. Jennifer Smutny, State FLC Unit
NOTE: A new I-9 and Employment Eligibility Verification Certificate must be completed each time the same job candidate is referred to a different H-2A employer.

Employer advertises job in local newspaper; FLC Unit enters job order into KansasWorks.com and notifies Workforce Center 





Job seeker responds to job opening; comes into Workforce Center for registration and referral 





Job seekers qualifications screened and documents examined; I-9 completed; Employment Eligibility Verification Certificate filled out and sent to employer with referral (I-9 and copies of documents and Verification Certificate kept at Workforce Center with copy of Certificate sent to FLC Unit)





Referral entered into KansasWorks.com





Follow up with employer to determine if job candidate hired; enter results in KansasWorks.com.








� A new I-9 and Employment Eligibility Verification Certificate must be filled out each time the same job candidate is referred to a different H-2A employer.
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