Kansas Department of Commerce

Workforce Development

Policy and Procedures Manual
Policy Number:  2-04-00
Originating Office:  Workforce Development

Subject:  Foreign Labor Certification H-2B Nonimmigrant Program

Issued:  February 14, 2008
Programs: Foreign Labor Certification Program
Purpose:  To transmit information regarding the Foreign Labor Certification H-2B Nonimmigrant Program

References:  Training and Employment Guidance Letter 21-06; Section 214(c)(1) of the Immigration and Nationality Act; United States Citizenship and Immigration Service, 8 CFR Part 214.2(h)(6); CFR 20 Part 655 Subpart A;  and Kansas Department of Commerce Foreign Labor Certification Home Page.

Background:  On April 4, 2007, the Department of Labor issued TEGL 21-06, which updated procedures for State Workforce Agencies (SWAs) and ETA National Processing Centers (NPCs) to use in the processing of temporary labor certification applications under the H-2B program.  The Foreign Labor Certification program ensures the admission of foreign workers into the United States on a permanent or temporary basis will not adversely affect the job opportunities, wages, and working conditions of similarly employed U.S. workers.  The U.S. Department of Labor (USDOL) and State Workforce Agency (SWA) jointly administer the foreign labor certification program.  In Kansas, the Department of Commerce is designated as the SWA.  

Action:  Disseminate this policy to all interested parties.

Contact: Questions should be directed to Jennifer Smutny, (785) 291‑3470, TTY (Hearing Impaired): (785) 296-3487, FAX (785) 296-3141, e-mail jsmutny@kansascommerce.com. 

Attachment: Demonstrating Temporary Need
Foreign Labor Certification H-2 B Nonimmigrant Program
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Attachment A – Demonstrating Temporary Need

Foreign Labor Certification H-2 B Nonimmigrant Program

Program Overview

The H-2B nonimmigrant program provides certifications to ensure the admission of foreign workers into the United States to perform temporary nonagricultural work will not adversely affect the job opportunities, wages, and working conditions of similarly employed U.S. workers.  There is currently a 66,000 limit on new H-2B visas issued each federal fiscal year (Oct‑Sept).
Role of USDOL and Commerce

The Regional Administrator National Processing Center (NPC) Certifying Officer of the Employment and Training Administration (ETA) issues temporary labor certifications on behalf of the U.S. Secretary of Labor.  The NPC Certifying Officer grants or denies a temporary labor certification or issues a notice that such certification cannot be made.  The U.S. Department of Labor (USDOL) is advisory to The U.S. Citizenship and Immigrant Services (USCIS).  The USDOL and the State Workforce Agency (SWA) jointly administer the foreign labor certification program.  In Kansas, the Department of Commerce is designated as the SWA.

Employer’s Filing Requirements

The H-2B certification request is filed with the Kansas Department of Commerce, Foreign Labor Certification (FLC) Unit.  To allow time for processing delays and correcting application errors, the employer should file for H‑2B certification at least 60 days (but not more than 120 days) before the worker is needed.  Applications filed more than 120 days prior to the date of need will be returned to the employer.  This is necessary since the availability of temporary U.S. workers changes over short periods and an adequate test of the labor market cannot be made during a longer period.  The employer’s request is made using Form ETA-750, Part A, Application for Alien Employment Certification.  More than one worker may be requested if they are to do the same type of work on the same terms and conditions, in the same occupation, in the same area(s) of intended employment during the same period.  

If the employer’s representative files the application, the employer must sign the “Authorization of Agent of Employer” statement on the ETA Form 750, which authorizes the agent to act on the employer’s behalf.  An attorney must file a Notice of Appearance (Form G-28) naming the attorney’s client(s).  The employer is fully responsible for the accuracy of all representations made by the agent on the employer’s behalf.  An association or other organization of employers is not permitted to file master applications on behalf of its membership under the H-2B program.

If the application includes worksite locations within a Metropolitan Statistical Area (MSA) covering multiple states, the employer may submit a single application to the state where the employment will begin.  The application must include the names and physical addresses of each location.  This requirement also applies to job contractors filing H-2B applications.  A current listing of all MSAs is available on the U.S. Census Bureau  web site.
H-2B applications filed with the FLC Unit must include the following:

· Two (2) originals of the ETA Form 750, Part A, Offer of Employment portion of the Application for Alien Employment Certification, signed and dated by the employer.  Part B, Statement of Qualifications of the Alien, is not required to be completed;
· Detailed statement explaining (a) why the job opportunity and number of workers being requested reflect a temporary need, and (b) how the employer’s request for the services or labor meets one of the standards of a one-time occurrence, a seasonal need, a peak load need, or an intermittent need.  This statement of temporary need must be submitted separately on the employer’s letterhead with signature.  Attachment A describes how temporary need may be demonstrated; and
· Documentation of any efforts to advertise and recruit U.S. workers prior to filing the application.

State Review Process

FLC Unit will issue a priority date and review the application within 30 calendar days of receipt.

A job opportunity containing a wage offer below the prevailing wage will not be accepted.  The Immigration and Nationality Act (INA) requires wages paid to nonimmigrants be at least the higher of the actual wage rate paid to all other workers with similar experiences and qualifications for the specific employment in question or the prevailing wage rate for the occupational classification in the area of employment.  This does not preclude the employer from paying nonimmigrants more than the higher of the actual wage or the prevailing wage.  

If the job offer is less than full-time, offers to pay a wage below the prevailing wage, contains unduly restrictive job requirements or a combination of duties not normal to the occupation, or has terms and conditions of employment which otherwise inhibit the effective recruitment and consideration of U.S. workers for the job, or is otherwise unacceptable, the FLC Unit will advise the employer to correct the deficiencies before commencing the recruitment.  The employer is allowed seven calendar days to respond.  All deficiencies must be corrected before commencing supervised recruitment.  The FLC Unit has the authority to close out incomplete applications when the employer fails to respond to the correction letter.  The employer may file a new application with new date.
When recruitment begins, the FLC Unit prepares a job order using the information on the application and places it in KansasWorks.com for ten calendar days.  Qualified applicants are asked to forward a resume to the FLC Unit.  During this period, the FLC Unit refers qualified applicants directly to the employer.  During the 10-day posting of the job order, the employer is instructed to advertise the job opportunity in a newspaper of general circulation for three consecutive calendar days or in a readily available professional, trade or ethnic publication, whichever the FLC Unit determines is most appropriate for the occupation and most likely to bring responses from U.S. workers.  A minimum of three consecutive days with a Sunday newspaper advertisement is recommended (but not required) in a newspaper of general circulation in the area of intended employment.  If the job opportunity is located in a rural area that does not have a newspaper with a daily edition, the employer must use a daily edition with the widest circulation in the nearest urban area or such other publication as determined by the FLC Unit.  The employer must notify the FLC Unit when the ads will run.  

The employer’s advertisement must meet the following standards and contain the following information:
· Offer wages, terms, and conditions of employment which are not less favorable than those offered to the alien and are consistent with the nature of the occupation, activity, and industry; 

· Describe prevailing working conditions such as housing, lifting, excessive heat, etc.;

· State the employer’s minimum job requirements (must match application);

· Specify the total number of workers requested by the employer (must match application);
· Describe the job opportunity with particularity, including duties to be performed, work hours and days, dates of need, and rate of pay;

· Indicate the job is “temporary”;

· Identify the employer’s name and job order number; and
· Direct applicants to report or send resumes to the FLC Unit for referral to the employer.
The employer must provide the FLC Unit with copies of newspaper pages (e.g., tear sheets) or other proof of publication (e.g., affidavit of publication, invoices or other electronic verification) furnished by the newspaper for each day the advertisement was published.  Such documentation must clearly show the dates of publication and be signed by the employer.  
The employer must document union and other recruitment sources, appropriate for the occupation and customary in the industry were contacted.  Indicate if these recruitment sources were either unable to refer qualified U.S. workers or non-responsive to the employer’s request.  

The employer must contact qualified individuals referred by the FLC Unit and allow ample time for individuals to respond to the contact.   The employer must submit to the FLC Unit a signed to include the following information:
· Each recruitment source identified by name;

· Name, address, and telephone number and resumes of each U.S. worker who applied for the job; and

· Lawful job-related reason(s) for not hiring each U.S. worker.
NPC Review Process

After the recruitment period, the FLC Unit will send to the NPC the ETA transmittal sheet, application, copy of the KJL job posting, documentation of newspaper advertisements, results of recruitment, prevailing wage findings, deficiency letters, and all other supporting documentation.  Based on the results of the employer’s and the FLC Unit’s recruitment efforts, the NPC Certifying Officer must determine whether there are other appropriate sources of workers from which the employer should have recruited in order to obtain qualified U.S. workers.  If further recruitment is warranted, the NPC Certifying Officer must return the application to the FLC Unit with specific instructions for additional recruitment.

The NPC Certifying Officer will notify the employer, in writing, of the final determination.  If certification is granted, the NPC Certifying Officer will send the certified application containing the official temporary labor certification stamp and a Final Determination letter to the employer or, if appropriate, the employer’s agent or attorney.  The Final Determination letter will direct the employer to submit all documents together with the employer’s petition to the appropriate USCIS Office.  If certification is denied or cannot be made, the NPC Certifying Officer will return one copy of the Application for Alien Employment Certification, ETA Form 750, supporting documents, and the Final Determination letter to the employer, or, if appropriate, to the employer’s agent or attorney.  Employers may file a new application package in accordance with specific instructions issued by the NPC.
Validity of Temporary Labor Certifications

The H-2B labor certification is valid for the period of employment indicated on the Form ETA 750; however, in no event will the validity period exceed 364 days.  The employer may apply for re-certification for an additional two years, but on each new application, the employer must justify the reason for the renewal request.  H-2B certification is issued to the employer, not the worker, and is not transferable from one employer to another or from one worker to another.

Process for Appeal

There is no provision for reconsideration or appeal of the determination made by the USDOL through the NPC Certifying Officer.  When the NPC Certifying Officer notifies the employer that certification is denied or cannot be made, the employer may submit countervailing evidence directly to USCIS.

Case Status Inquiry
Employers may obtain information regarding the status of their H-2B applications by sending an email to TLC.Chicago@dol.gov.  Depending on workload volume, the NPC will respond to a case status inquiry within 48 hours.  In the subject line, include the program designation (e.g., H-2B) and the words “Case Status Request.” In the body, include the following information: 
· Name of the State – Kansas

· Date application filed with the state (mm/dd/yyyy) 

· Occupation title 

· Employer name (ETA Form 750, Part A, Item 4)
· Agent/Attorney Name, if applicable 

ATTACHMENT A
Demonstrating Temporary Need

A job opportunity is considered temporary under the H-2B classification if the employer’s need for the duties to be performed is temporary, whether or not the underlying job is permanent or temporary.   It is the nature of the employer’s need, not the nature of the duties that is controlling.  The period of the petitioner’s need must be a year or less, although there may be extraordinary circumstances where the temporary services or labor might last longer than one year.  If there are unforeseen circumstances where the employer’s need exceeds one year, a new application for temporary labor certification is required for each period beyond one year.  However, an employer’s seasonal or peak load need of longer than 10 months, which is of a recurring nature, will not be accepted.

Job contractors typically supply labor to one or more employers as part of signed work contracts or labor services agreements.  The temporary or permanent nature of the work to be performed in such applications will be determined by examining the job contractor’s need for such workers, rather than the needs of its employer customers.  

Part-time employment does not qualify as employment for temporary labor certification under the H-2B program. Only full-time employment can be certified.

One of the four temporary need standards must be satisfied.  The employer’s need for temporary non‑agricultural services or labor must be justified as a one-time occurrence, seasonal need, peak load need; or intermittent need as follows:

One-Time Occurrence - The petitioner must establish either (1) it has not employed workers to perform the services or labor in the past and it will not need workers to perform the services or labor in the future, or (2) it has an employment situation that is otherwise permanent, but a temporary event of short duration has created the need for a temporary worker(s);

Seasonal Need - The petitioner must establish the services or labor are traditionally tied to a season of the year by an event or pattern and is of a recurring nature.  The petitioner must specify the period(s) of time during each year in which it does not need the services or labor.  The employment is not seasonal if the period during which the services or labor is not needed is unpredictable or subject to change or is considered a vacation period for the petitioner’s permanent employees;

Peak load Need - The petitioner must establish (1) it regularly employs permanent workers to perform the services or labor at the place of employment and it needs to supplement its permanent staff at the place of employment on a temporary basis due to a seasonal or short-term demand, and (2) the temporary additions to staff will not become a part of the petitioner’s regular operation; or

Intermittent Need - The petitioner must establish it has not employed permanent or full-time workers to perform the services or labor, but occasionally or intermittently needs temporary workers to perform services or labor for short periods.  A labor shortage, however severe, does not alone establish a temporary need.

Supporting Evidence and Documentation

Supporting evidence and documentation to justify the chosen standard of temporary need must be submitted.  Examples of supportive evidence or documentation for the most common standards of seasonal and peak load need include, but are not limited to, the following:

· Signed work contracts, letters of intent from clients, and/or monthly invoices from previous calendar year(s) clearly showing work will be performed for each month during the requested period of need on the ETA Form 750, Part A, Item – 18b.  This documentation must demonstrate the employer’s need for the work to be performed is tied to a season(s) of the year and will recur next year on the same cycle.

· Annualized and/or multi-year work contracts or work agreements supplemented with signed work contracts specifying the actual dates when work will commence and end during each year of service.

· Summarized monthly payroll reports for a minimum of one previous calendar year that identifies, for each month and separately for full-time permanent and temporary employment in the requested occupation, the total number of workers or staff employed, total hours worked, and total earnings received.  The employer must sign attesting the information being presented was compiled from the employer’s actual accounting records or system. Employers should be prepared to provide the documents utilized to generate the summarized monthly payroll reports if requested.

Examples of insufficient documentation include, but are not limited to, the following:

· Work contracts with no clear termination date and contracts with temporary workers;
· Applications supported solely by weather charts, event calendars, hotel occupancy rates, or annual/quarterly tax reports (e.g., IRS Form 941); and
· Staffing charts, graphs, or other documentation, which do not correspond with the requested period of need on the ETA Form 750, Part A, Item – 18b.

