Kansas Department of Commerce

Workforce Development

Policy and Procedures Manual

Policy Number:  2-11-00
Originating Office:  Workforce Development
Subject:  Foreign Labor Certification Prevailing Wage Determinations
Issued:  February 14, 2008
Programs: Foreign Labor Certification Program
Purpose:  To transmit information regarding Foreign Labor Certification Prevailing Wage Determinations.  

References:  CFR 20 Part 656; Wage Determination Online Program and Kansas Department of Commerce Foreign Labor Certification Home Page.

Background: The Immigration and Nationality Act (INA) requires wages paid to nonimmigrants be at least the higher of the actual wage rate paid to all other workers with similar experiences and qualifications for the specific employment in question or the prevailing wage rate for the occupational classification in the area of employment.  This does not preclude the employer from paying nonimmigrants more than the higher of the actual wage or the prevailing wage.  

Action:  Disseminate this policy to all interested parties.

Contact: Questions should be directed to Jennifer Smutny, (785) 291‑3470, TTY (Hearing Impaired): (785) 296-3487, FAX (785) 296-3141, e-mail jsmutny@kansascommerce.com. 

Attachment: Worksheet for Determining OES Level
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Foreign Labor Certification Program
Prevailing Wage Determinations
Program Overview

The Immigration and Nationality Act (INA) requires wages paid to nonimmigrants be at least the higher of the actual wage rate paid to all other workers with similar experiences and qualifications for the specific employment in question or the prevailing wage rate for the occupational classification in the area of employment.  This does not preclude the employer from paying nonimmigrants more than the higher of the actual wage or the prevailing wage.  

20 CFR, Part 656.40, effective March 28, 2005, must be followed in determining prevailing wages.  The prevailing wage determination is an opinion issued by the FLC Unit based on prevailing wage policy guidance.  Prevailing wage determinations for foreign labor certification purposes are intended to prevent an employer from paying a foreign worker a wage lower than required under federal, state, or local law.  
Role of Kansas Department of Commerce

The Kansas Department of Commerce is required to provide wage determination information to employers wishing to file or update a labor attestation or labor condition application.

Prevailing Wage Determinations

Employers should complete a Prevailing Wage Request Form and submit it by e-mail or FAX to the Foreign Labor Certification (FLC) Unit.  The job description included in the request must include sufficient information to determine the complexity of the job duties, the level of judgment, the amount and level of supervision, and the level of understanding required to perform the job duties.  The state agency may not charge a fee for making or reviewing a prevailing wage determination.  
O*NET information is used to identify the tasks, work activities, knowledge, and skills generally required for performance in an occupation.  To determine the appropriate wage level, a comparison is made between the employer’s job offer and the requirements for similar (O*NET) occupations.  
The use of such employer-provided wage data is an employer option.  The employer must provide enough information about the survey methodology (e.g., sample size and source, sample selection procedures, survey job descriptions) to allow a determination with regard to the adequacy of the data provided and the validity of the statistical methodology used in conducting the survey.  If the employer submits a published survey, that survey must:

· have been published within 24 months of the date of submission of the prevailing wage request;

· be the most current edition of the survey; and

· be based on data collected within 24 months of the date of the publication of the survey.

The U.S. government's Program Electronic Review Management (PERM) regulation published December 27, 2004, with an effective date of March 28, 2005, has modified the prevailing wage determination process in the following significant ways:

· The use of Davis-Bacon or the McNamara-O’Hara Service Contract Act is no longer controlling for prevailing wage determinations although an employer may request that those sources be considered as an employer provided wage source;

· Employers may continue to submit published surveys from public or private sources or employer-conducted surveys as long as the survey complies with acceptable standards. Although the prevailing wage data will be provided for four skill levels, employer-provided surveys are acceptable if they contain only one weighted arithmetic mean level. If an employer-proved survey does not contain an arithmetic mean, and only provides the median, the median wage figure can be used for determining the prevailing wage; and

· Employers who disagree with their prevailing wage determination are afforded one opportunity to provide supplemental information to the state. Additionally, employers may choose to file a new request for a wage determination or request review by the Certifying Officer or the Board of Alien Labor Certification Appeals.

OES Wage Levels


The new requirements specify that determinations made using a government survey shall be made available for each occupation at four levels of wages commensurate with experience, education, and the level of supervision. The prevailing wage determination shall be made selecting one of the four wage levels for an occupation based on a comparison of the employer’s job requirements to the occupational requirements: tasks, knowledge, skills, and specific vocational preparation (education, training and experience) generally required for acceptable performance in that occupation.  
Wage levels are determined only after selecting the most relevant O*NET-SOC occupational code classification. The selection of the O*NET-SOC code is not be based solely on the title of the employer’s job offer. The state considers the particulars of the employer’s job offer and compares the full description to the tasks, knowledge and work activities generally associated with an O*NET-SOC occupation to ensure the most relevant occupational code is selected.  

All employer applications for a prevailing wage determination are initially considered an entry level or Level I wage. The employer's requirements for experience, education, training, and special skills are compared to those generally required for an occupation as described in O*NET and used as indicators that the job opportunity is for an experienced (Level II), qualified (Level III), or fully competent (Level IV) worker and warrants a prevailing wage determination at a higher wage level.  The following are the four levels of wages that may be selected:
Level I (entry) wage rates are assigned to job offers for beginning level employees who have only a basic understanding of the occupation. These employees perform routine tasks that require limited, if any, exercise of judgment. The tasks provide experience and familiarization with the employer’s methods, practices, and programs. The employees may perform higher level work for training and developmental purposes. These employees work under close supervision and receive specific instructions on required tasks and results expected. Their work is closely monitored and reviewed for accuracy.  Statements that the job offer is for a research fellow, a worker in training, or an internship are indicators that a Level I wage should be considered. 
Level II (qualified) wage rates are assigned to job offers for qualified employees who have attained, either through education or experience, a good understanding of the occupation. They perform moderately complex tasks that require limited judgment. An indicator that the job request warrants a wage determination at Level II would be a requirement for years of education and/or experience that are generally required as described in the O*NET Job Zones.

Level III (experienced) wage rates are assigned to job offers for experienced employees who have a sound understanding of the occupation and have attained, either through education or experience, special skills or knowledge.  They perform tasks that require exercising judgment and may coordinate the activities of other staff. They may have supervisory authority over those staff. A requirement for years of experience or educational degrees that are at the higher ranges indicated in the O*NET Job Zones would be indicators that a Level III wage should be considered.  Frequently, key words in the job title can be used as indicators that an employer’s job offer is for an experienced worker. Words such as ‘lead’ (lead analyst), ‘senior’ (senior programmer), ‘head’ (head nurse), ‘chief’ (crew chief), or ‘journeyman’ (journeyman plumber) would be indicators that a Level III wage should be considered.

Level IV (fully competent) wage rates are assigned to job offers for competent employees who have sufficient experience in the occupation to plan and conduct work requiring judgment and the independent evaluation, selection, modification, and application of standard procedures and techniques. Such employees use advanced skills and diversified knowledge to solve unusual and complex problems. These employees receive only technical guidance and their work is reviewed only for application of sound judgment and effectiveness in meeting the establishment’s procedures and expectations. They generally have management and/or supervisory responsibilities.

Specific Vocational Preparation (SVP)
Specific Vocational Preparation (SVP) is defined as the amount of lapsed time required by a typical worker to learn the techniques, acquire the information, and develop the facility needed for average performance in a specific job-worker situation.   This training may be acquired in a school, work, military, instructional, or vocational environment. It does not include the orientation time required of fully qualified worker to become accustomed to the special conditions of any new job. Specific vocational training includes: vocational education, apprenticeship training, in-plant training, on-the-job training, and essential experience in other jobs. 

Specific vocational training includes training given in any of the following circumstances: 

· Vocational education (high school, commercial or shop training, technical school, art school, and that part of college training which is organized around a specific vocational objective);

· Apprenticeship training (for apprenticeable jobs only);
· In- plant training (organized classroom study provided by an employer); 
· On-the-job training (serving as learner or trainee on the job under the instruction of a qualified worker); or

· Essential experience in other jobs (serving in less responsible jobs which lead to the higher grade job or serving in other jobs which qualify). 

Appeal Process

Employers wishing to challenge prevailing wage determinations must request a review of the determination in writing within 30 days of the date of the determination. The written request must be sent by postal mail to the FLC Unit.

The employer’s request for review must contain the following:

· Cover letter identifying the prevailing wage determination for which the review is sought and clearly stating the grounds for the request; 

· Revised Prevailing Wage Request form marked as an appeal; and
· Any new material documenting the grounds for the request.

Upon receipt of a request for review, the FLC Unit must accomplish the following:

· Review the employer’s request and accompanying documentation;

· Add any material the employer may have omitted; and

· Send copy of the employer’s appeal to the national processing center in Chicago.

The director of the national processing center will determine which certifying officer will review the employer’s appeal. The certifying officer will review the appeal based on the information upon which the prevailing wage determination was made.  The certifying officer may:

· Affirm the state’s prevailing wage determination;

· Modify the prevailing wage determination; or

· Remand the matter to the state for further action.

If an employer desires further review after the certifying officer makes a determination, a request for review by the Board of Alien Labor Certification Appeals must be made in writing within 30 days of the date of the certifying officer’s determination.

Validity of Prevailing Wage Determination

The validity period of the prevailing wage determination shall not be less than 90 days or more than one year from the determination date.  The validity period of the prevailing wage determination shall be issued on the determination. 

ATTACHMENT A

Worksheet for Determining OES Wage Level
	Indicator
	Job Offer Requirements
	O*NET Usual Requirements
	Comments
	Wage Level

	Step 1. Requirements 


	
	
	
	1

	Step 2 Experience

Enter 0-3 (see reverse)

	
	
	
	

	Step 3. Education

Enter 1 or 2 if greater than education requirements or unusual for job (i.e. assign 2 pts if requested for PhD when job requires BA)


	
	
	
	

	Step 4. Special Skills, Knowledge Work Activities, Tasks or Licensure/Certification 

Enter 1 or 2 if request for higher level of complexity or decision making


	
	
	
	

	Step 5. Supervisory Duties

Enter 1 unless supervision is generally required.


	
	
	
	

	Wage Level Minimum is 1 and Maximum is 4


	Summary:
	


WAGE LEVELS

Level 1:

· Entry level workers: trainees, interns, research fellows

· Workers perform routine tasks

· Limited cause to exercise judgment

· Closely supervised

Level 2:

· Qualified Workers

· Perform moderately complex tasks

· Exercise limited judgment

Level 3:

· Experienced workers

· Exercise judgment

· Coordinate work flow

· May perform supervisory duties

· Key words: lead, senior, head, chief

Level 4:

· Fully competent in all aspects of the job

· Plan and conduct work

· Exercise judgment and independent thinking

· Solve complex problems

Job Zones and SVP: Experience Requirement

	Job Zone 1
	SVP 1 - Short demonstration only

	
	SVP 2 - Anything beyond short demonstration up to and including 1 month

	
	SVP 3 - Over 1 month up to and including 3 months

	
	SVP 4 - Over 3 months up to and including 6 months


	Job Zones 2-5
	SVP 5 - Over 6 months up to and including 1 year

	
	SVP 6 - Over 1 year up to and including 2 years

	
	SVP 7 - Over 2 years up to and including 4 years

	
	SVP 8 - Over 4 years up to and including 10 years

	
	SVP 9 - Over 10 years 


Top of Form

	Job Zone 1

	SVP
	Add Pt(s)

	1  Short demonstration
	0

	2  Anything beyond short demonstration and up to 1 month
	1

	3  Over 1 month up to and including 3 months
	2

	4  Over 3 months up to and including 6 months
	3


	Job Zones 2 through 5

	Experience and SVP Range
	Add Pt(s)

	At or below level of experience and SVP range
	0

	Low end of the experience and SVP range
	1

	High end of the experience and SVP range
	2

	Greater than the experience and SVP range
	3


Instructions for Completing

Worksheet for Determining OES Wage Level

Process for Determining Wage Level

All employer applications for a prevailing wage determination shall initially be considered an entry level or Level I wage. The employer's requirements for experience, education, training, and special skills shall be compared to those generally required for an occupation as described in O*NET and shall be used as indicators that the job opportunity is for an experienced (Level II), qualified (Level III), or fully competent (Level IV) worker and warrants a prevailing wage determination at a higher wage level. 

Step 1 – Enter the O*NET Requirements on the Worksheet 

· Enter the job title from the employer’s job offer into the Quick Search box and click on Go.  

· Select the O*NET occupation that most closely matches the employer’s request from the resulting list of occupations.  

· Review the Tasks, Knowledge, Work Activities and Job Zone information contained in the O*NET summary report to gain an understanding of what is generally required for vocational preparation and performance in that occupation. 

· Enter the O*NET education and experience requirements on the Worksheet. 

Step 2 – Complete the Experience Section of the Worksheet 

Compare the overall experience described in the O*NET Job Zone to the years of experience on the prevailing wage determination request form.  For occupations contained in Job Zone 1, if the employer’s experience requirement is equivalent to that described in an:
· SVP of 1 (experience requirement of a short demonstration), enter a 0 in the Wage Level Column  

· SVP of 2 (experience requirement of anything beyond short demonstration and up to 1 month), enter a 1 in the Wage Level Column  

· SVP of 3 (experience requirement of over 1 month up to and including 3 months), enter a 2 in the Wage Level Column  

· SVP of 4 (experience requirement of over 3 months up to and including 6 months), enter a 3 in the Wage Level Column 

Refer to Section on Specific Vocational Preparation (SVP) in this policy for an explanation of the experience requirements related to an SVP level.  For occupations in Job Zones 2 through 5, if the employer’s experience requirement is:

· At or below the level of experience and experience and SVP range, enter a 0 in the Wage Level Column. 

· In the low end of the experience and SVP range, enter a 1 in the Wage Level Column.   

· In the high end of the experience and SVP range, enter a 2 in the Wage Level Column. 

· Greater than the experience and SVP range, enter a 3 in the Wage Level Column 

Points should be added for the amount of experience only if the required work experience is above the starting point of the O*NET job zone range. Education required for the job is addressed in Step 3 of the worksheet, and therefore the years of education required should not be considered in Step 2. However, if education is considered as an equivalent amount of experience in Step 2, it should not also be considered in Step 3.  

Step 3 – Complete the Education Section of the Worksheet 

Compare the education requirement generally required for an occupation to the education requirement in employer’s job offer. Determine if the level required by the employer’s job offer is greater than what is generally required. 

The education and training categories assigned to those occupations shall be considered the usual education and training required when considering the education level for prevailing wage determinations. For professional occupations: 

· If the education required on the prevailing wage determination request form is equal to or less than the usual education contained in Appendix D by one category, make no entry in the Wage Level Column. 

· If the education required on the prevailing wage determination request form is more than the usual education contained in Appendix D by one category, enter a 1 on the worksheet in the Wage Level Column. 

· If the education required is more than the usual education contained in Appendix D by more than one category, enter a 2 on the worksheet in the Wage Level Column.

Example: If the occupation generally requires a Bachelor’s degree and the employer’s job offer requires a Master’s degree, enter a 1; if the job offer requires a Ph.D. enter a 2. 

For all other occupations use the education level for what ‘most of these occupations’ require or ‘these occupations usually require’ described in the O*NET Job Zone for that occupation.

· If the education or training is equal to or less than what ‘most occupations require’ or the level that these occupations ‘usually’ require, make no entry on the worksheet in the Wage Level Column.  

· If the education or training is more than what ‘most occupations require’ or the level that these occupations ‘usually’ require, enter a 1 on the worksheet in the Wage Level Column.  

· If the education or training required on the prevailing wage determination request form is more than the level described by what ‘some may require’, enter a 2 on the worksheet in the Wage Column. 

· Experience required for the job is addressed in Step 2 of the worksheet, and therefore the years of experience required should not be considered in Step 3. 

Step 4 – Complete the Special Skills, Knowledge, Work Activity or Tasks Section of the Worksheet 
· Review the job title, job description (duties) and special requirements on the prevailing wage determination request form to identify the tasks, work activities, knowledge and skills required. An employer's requirement for an occupational license and/or certification should be evaluated to determine if they are indicators of a requirement for special skills warranting the award of a point or points on the worksheet. They may not necessarily be such an indicator.  

· Make note of machines, equipment, tools or computer software used. Match those identified to the O*NET Tasks, Work Activities, Knowledge, and Job Zone Examples. Consider whether the employer's requirements indicate the need for skills beyond those of an entry-level worker.  

· In situations where the employer's requirements are not listed in the O*NET Tasks, Work Activities, Knowledge, and Job Zone Examples for the selected occupation, then the requirements should be evaluated to determine if they represent special skills. The requirement of a specific skill not listed in the O*NET does not necessitate that a point be added. If the specific skills required for the job are generally encompassed by the O*NET description for the position, no point should be added. However, if it is determined that the requirements are indicators of skills that are beyond those of an entry level worker, consider whether a point should be entered on the worksheet in the Wage Level Column. 

Note: A language requirement other than English in an employer’s job offer shall be considered a special skill for all occupations with the exception of Foreign Language Teachers and Instructors, Interpreters and Caption Writers, and a point should be entered on the worksheet. 

· If the employer's job opportunity requires the possession of a license or certification, the SWA must give careful consideration to the occupation in question and the education, training, and experience requirements of the license or certification to evaluate whether possession of a license or certification is an indicator that the offer of employment is for an experienced worker. 

· An employer's requirement for the possession of an occupational license or certification does not constitute a situation where a point must automatically be awarded. The SWA should look at the employer's job description and stated requirements to evaluate, along with other factors, whether the position is closely supervised, involves only moderately complex duties, and allows limited exercise of independent judgment. If the license or certification is a normal requirement to perform the job duties as an entry level worker, no point should be added on the worksheet in the Wage Column, e.g., attorney, teacher, registered nurse. 

· Some occupations have more than one license and the requirements of the license provide an indicator of the level of independent judgment and complexity of tasks required of the licensee, e.g. Journeyman Plumber or Master Plumber. The SWA must consider the education, training and experience requirements of the license or certification to determine when points should be entered on the worksheet in the Wage Column. 

If a substantial amount of work experience, education or training is required to obtain a license or certification and this results in the total amount of necessary work experience being on the high end of the O*NET job zone range, a point could be added either in Step 2 for the work experience, or Step 3 for the education or training, or in Step 4 for the license. A point or points should not be added in every step. 

Step 5 –Complete the Supervisory Duties Section of the Worksheet 

· Review the prevailing wage determination request form to determine the number or range of people to be supervised to determine if there is a supervisory requirement; and  

· If the number is greater than 0, then enter a 1 on the worksheet in the Wage Level Column. 

Exception: If supervision is a customary duty for the O*NET occupation, e.g. First-line Supervisor‑Manager occupations, do not enter a 1 on the worksheet in the Wage Level Column. 

Note: Previous guidance suggested that an employer’s job offer that included supervisory duties should be assigned the higher of the two previous wage levels. In this new guidance an employer’s job requirement for supervisory duties will not automatically warrant a determination of the highest wage level. The guidance contained above for evaluating education, experience and skills required in an employer’s job offer should be used to determine the appropriate wage level for supervisory occupations. 

Determine the wage level by summing the numbers in the Wage Level Column of the worksheet. The sum total shall equal the wage for the prevailing wage determination. If the sum total is greater than 4, then the wage level shall be Level 4.  The minimum wage level is 1.

The process described above should not be implemented in an automated fashion. The SWA must exercise judgment when making prevailing wage determinations. The wage level should be commensurate with the complexity of tasks, independent judgment required, and amount of close supervision received as described in the employer's job opportunity. 
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