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Programs: Workforce Investment Act (WIA)
Purpose: To transmit revised state policy and guidance regarding WIA on‑the‑job and customized training activities.

Reference: WIA Sections 101(31); 101(31)(B); 101(31)(C); 122(h); 181(a)(2) and 195(4). 20 CFR Parts 663.430; 663.440; 663.595; 663.700; 663.705; 663.710; 663.715; 663.720; 663.730; 664.460; 665.200; 667.262; 667.268; 667.272; 667.640; and 669.420.

Background:  The citations within this revised state policy are provided to assist the local workforce investment board (LWIB) in establishing appropriate local policies and procedures for WIA on‑the‑job and customized training activities.

Waiver Applies: Waiver effective November 13, 2009 through June 30, 2010.  It increases employer reimbursement for on-the-job training through a sliding scale based on the size of a business.

Action:  The LWIB shall adhere to all applicable citations and guidance provided in this revised policy to establish local policies and procedures for WIA on-the-job and customized Training.  
Contact: Questions should be directed to WIA Administrator, (785) 296-0607, TTY: (785) 296-3487, e-mail  workforcesvcs@kansasworks.com. 

Attachment: None.
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WIA On-the-Job and Customized Training

Definitions  

On-the-Job Training

On-the-Job Training (OJT) is defined by the Workforce Investment Act (WIA) Section 101(31) as training by an employer that is provided to a paid participant who is engaged in productive work in a job that provides knowledge or skills essential to the full and adequate performance of the job. Per a USDOL waiver, OJT training provides payment to the employer  for the cost of training a  participant on a sliding scale based on the size of the business.  This payment assists with the extraordinary costs of providing training and additional supervision related to the training. OJT is limited in duration as appropriate to the occupation for which the participant is being trained, taking into account the content of the training, the prior work experience of the participant, and the individual service strategy of the participant.

Customized Training

Customized training is described as follows: 

1. Training designed to meet the special requirements of an employer (or a group of employers); 

2. Training conducted with a commitment by the employer to employ (or in the case of persons already working, continue to employ) an individual on successful completion of the training; and 

3. Training for which the employer pays for not less than 50 percent of the cost of the training (WIA Section 101(8). 

Designated State Agency

The designated State agency is selected by the Governor to be responsible for the administration of WIA.  In Kansas, this agency is the Department of Commerce (Commerce).

Requirements for On-the-Job Training 

On-the-job training (OJT) is provided under a contract with an employer in the public, private non-profit or private sector. Through the OJT contract, a service (e.g.; occupational training) is procured for the WIA participant in exchange for a consideration (e.g.; training payment). Care must be taken when entering into an OJT contract that the contract is clearly presented as a procurement of services. The payment is in consideration of the extraordinary costs associated with delivery of the training. The value of this training is based on a negotiated percentage  of the hourly base wage rate the trainee receives from the employer during the period of the contract. OJT contract payments are NOT to be presented or construed as subsidies, rebates, enticements or kick-backs.  

The OJT contract must be limited to the period of time required for a participant to become sufficiently proficient to demonstrate a reasonable level of competency in the occupation for which the training is being provided. In determining the appropriate length of the contract, consideration should be given to the skill requirements of the occupation, the academic and occupational skill level of the participant, prior work experience and the participant’s individual employment plan.  

An OJT contract may not be made with an employer who has previously exhibited a pattern of failure to provide OJT participants with continued long-term employment with wages, benefits and working conditions that are equal to those provided to regular employees who have worked a similar length of time and who are doing the same type of work.  The local a rea Strategic and Operational Plan must include a description of how this will be monitored and how the information will be shared with prospective clients and case managers.

Providing Services by Contract 

When the services provided are OJT or customized training, contracts for services may be used instead of individual training accounts (20 CFR 663.430).  

OJT Contract

An OJT contract must include the following provisions:

1.  Occupation(s) for which training is to be provided; 

2.  Duration of training; 

3.  Wage rate to be paid by the employer to the trainee; 

4.  Payment rate to be paid by the LWIB to the employer:  

·  up to 90% of the cost of training for employers with 50 or fewer employees; 

·  up to 75% of the cost of training for employers with 51-250 employees; and

·  up to 50% of the cost of training for employers with 251 employees or more.
5.  Maximum amount of the contract (e.g.; not to exceed X amount of dollars);

6.  Outline that reflects the work skills for the position for which the employer will provide the employee training and method(s) for evaluating proficiency attainment;

7.  Description of any other classroom training that may be provided by the employer; and 
8.  Employer’s agreement that they will maintain and make available time, attendance, payroll and other records to support amounts claimed for reimbursement under the contract. 

Customized Training Contract

A customized training contract should address the following:

1.


 

Special training requirements of the employer (or group of employers);

2.  Agreement that the employer will pay for not less than 50 percent of the cost of the training; and
3.  Agreement that the employer will employ (or in the case of persons already working, continue to employ) an individual on successful completion of the training.
Employed and Incumbent Worker

Employed WIA Adult or Dislocated Worker

An OJT contract may be written for eligible employed workers when the following circumstances are met (20 CFR 663.705):

1.   Employee is not earning a self-sufficient wage as determined by LWIB policy; 

2.   Requirements in 20 CFR 663.700 are met; and 

3.   OJT relates to the introduction of new technologies, introduction to new production or service procedures, upgrading to a new job that require additional skills, workplace literacy or other appropriate purpose as determined by LWIB policy. 

A customized training contract may be written to provide training for eligible employed workers for an employer (or group of employers) when the following conditions are met (20 CFR 663.720): 

1.   Employee is not earning a self-sufficient wage as determined by LWIB policy; 

2.   Requirements in 20 CRF 663.715 are met; and 

3.   Customized training relates to the purposes described in 20 CFR 663.705(c) or other appropriate purposes as determined by LWIB policy. 

WIA Incumbent Worker: As it Applies to OJT and Customized Training
Incumbent workers are currently employed workers in need of training to increase earnings, maintain competitive skills or upgrade skills in order to avert layoff and/or keep their employers competitive.  Such training should support further job retention and career development for improved economic self-sufficiency of the incumbent workers, especially those most vulnerable to job loss and increase the capacity of the employing firm(s) to access and retain skilled workers.  An incumbent worker may be an individual or group of workers who may or may not be earning self-sufficient wages, served by a statewide workforce activity for the purpose of addressing skill levels that will benefit the worker and/or employer.  

In order for incumbent worker training costs to be reasonable and necessary WIA expenditures, local areas must identify and document the individual’s skill gap and tailor the length and content of the training to the specific skill gaps that have been identified.  Curriculum development and the length of training time must be specifically geared to addressing only the identified skill gap and not the traditional training period normally associated with WIA clients who may have multiple barriers to employment.  

OJT Activity for Youth Participants

In most cases, OJT is not an appropriate work experience activity for youth participants under 18 years of age (20 CFR 664.460). LWIBs may choose, however, to use this service strategy for eligible youth when it is appropriate, based on the needs identified by the objective assessment of the individual youth participant (WIA Section 129(c)(2)(D)). 

Payments to Employers 

OJT payments to employers are considered compensation for the extraordinary costs associated with training participants and the costs associated with the lower productivity of the participants (20 CFR 663.710).  Employers may be paid at a negotiated rate of the wage rate of an OJT participant on a sliding scale based on the size of a business for the extraordinary costs of providing the training and additional supervision related to the OJT. Employers are not required to document such extraordinary costs. 
Requirement for Consumer Choice

Training services, whether under individual training accounts or under contract, must be provided in a manner that maximizes informed consumer choice in selecting an eligible provider (20 CFR 663.440).  Each LWIB, through the one-stop delivery system, must make available to customers the state list of eligible providers required in WIA Section 122(e). The list includes a description of the programs through which providers may offer training services, the information identifying eligible providers of OJT and customized training required under WIA Section 122(h), where applicable, and the performance and cost information about eligible providers of training services described in WIA Section 122 (e) and (h).  

List of Eligible OJT and Customized Training Providers 

WIA requires that the LWIB establish a list of eligible OJT and customized training providers.  The state plan authorizes the LWIBs to develop local performance criteria for OJT and customized training providers.  The one‑stop operators must disseminate the list of OJT and customized training providers that have met such criteria to the public, along with the relevant performance information about them.   Providers determined to meet the criteria are considered by the state to be identified as eligible providers of training services. OJT and customized training providers are not subject to the other requirements of WIA Section 122. 

The state plan recommends that the LWIB consider performance criteria for OJT providers such as the following:

1.   Wage at completion of training; 

2.   Percentage of program completers who obtain unsubsidized employment in the industry/occupation in which they were trained; and

3.   Percentage of program completers who obtain unsubsidized employment in the industry/occupation in which they were trained and who are employed at six months.

The state plan recommends that the LWIB consider performance criteria for customized training providers such as the following:

1.   Entry wage of program completers who obtain unsubsidized employment in the industry/occupation for which training was delivered;

2.   Number of trainees/students by industry/occupation;

3.   Percentage of program completers;

4.   Percentage of program completers who obtain unsubsidized employment in the industry/occupation for which training was delivered; and

5.   Percentage of program completers who obtain unsubsidized employment in the industry/occupation in which they were trained and who are employed at six months.

Required statewide workforce investment activities includes disseminating information to the public identifying eligible providers of on-the-job and customized training; and disseminating performance and program cost information about these providers to the public. 

Appeal Process

In accordance with 20 CFR 667.640, the designated state agency maintains an appeal process for denial of eligibility as a provider of OJT or customized training by a one‑stop operator under WIA Section 122(h).   The process for the appeal process is as follows:

1.    The training provider has 14 calendar days from the mailing of a notice of denial of a training program to file a written appeal to the originator of the notice (LWIB or designated state agency).  The appeal must identify the training program and location appealing denial, clearly state the reason(s) for the appeal and must be signed by the training provider.   An appeal to the designated state agency should be submitted to the following individual:

Kansas Department of Commerce 

Deputy Secretary of Workforce Services
1000 S.W. Jackson Street, Suite 100

Topeka, Kansas 66612-1354

e-mail: workforcesvcs@kansasworks.com
2.   The LWIB or designated state agency (as appropriate) will review the request for appeal and may reverse the denial of a training program if an administrative error was made or additional information submitted by the training provider changes the basis on which the denial was issued.  This process will be referred to as an administrative reconsideration and must be completed within five business days of the receipt of the request for appeal.  If the LWIB reverses a prior decision, the LWIB will forward the appeal file to the designated state agency with a request to include the provider on the statewide list.  The LWIB will also notify the provider in writing that the original decision has been reversed and that the application has been forwarded to the designated state agency.  If the designated state agency reverses its prior decision, it will notify both the LWIB and the training provider and will follow the appropriate procedures to incorporate the provider into the statewide eligible provider list.

3.    If, after the review process, the LWIB or designated state agency does not reverse their original decision, they must forward the appeal to the Kansas Department of Commerce Workforce Compliance and Oversight Independent Hearing Officer at http://wco.kansascommerce.com within five business days of the receipt of the letter requesting the appeal.  The hearing officer will conduct a hearing at which the training provider and party denying the training request (LWIB or designated state agency) will be allowed to present their cases.  The hearing officer will issue a decision based on the information gathered at the hearing.  A written decision will be issued to the training provider and other interested parties.

4.    If the hearing officer reverses the denial, the LWIB or designated state agency will comply with the decision in a prompt and efficient manner.  The hearing officer’s decision will be final and may not be appealed to the U.S. Secretary of Labor.

Special Requirements and Exclusions 

Rate of Compensation for OJT Participant 

In accordance with 20 CFR 667.272, individuals participating in OJT or individuals employed in programs and activities under WIA must be compensated at the same rates
, including periodic increases, as trainees or employees situated in similar occupations by the same employer and who have similar training, experience and skills. Such rates must be in accordance with applicable law, but may not be less than the higher of the rate specified in WIA Section 6(a)(1) of the Fair Labor Standards Act of 1938 29 U.S.C. 206(a)(1)) or the applicable State or local minimum wage law.

Benefits and Working Conditions for OJT Participant

In accordance with 20 CFR 667.272, individuals participating in OJT or employed in programs and activities under WIA must be provided benefits and working conditions at the same level and to the same extent as other trainees or employees working a similar length of time and doing the same type of work. 

Exclusion of Allowances, Earnings, and Payments

In accordance with WIA Section 181(a)(2) and 20 CFR 667.272, allowances, earnings and payments to individuals participating in OJT and customized training programs under WIA are not considered income for purposes of determining eligibility for any federal or federally-assisted program based on need other than as provided under the Social Security Act (42 U.S.C. 301 et seq.). 

Special Restrictions

Assisting, Promoting or Deterring Union Organizing

Funds provided to employers for OJT or customized training may not be used to directly or indirectly assist, promote or deter union organizing (20 CFR 663.730).
Employment Generating Activities, Economic Development and Similar Activities

In accordance with WIA Section 181(e), WIA funds may not be spent on employment generating activities, economic development and other similar activities unless they are directly related to training for eligible individuals.  Employer outreach and job development activities are directly related to training for eligible individuals.  Employer outreach and job development activities include the development of OJT and customized training opportunities.  

Business Relocation 

WIA funds may not be used, or proposed to be used, for the encouragement or inducement of a business or part of a business to relocate from any location in the United States, if the relocation results in any employee losing his or her job at the original location.

OJT or customized training, skill training or company specific assessments of job applicants or employees of a business or a part of a business may not be provided to a company that has relocated from any location in the United States until the company has operated at that location for 120 calendar days, if the relocation has resulted in any employee losing his or her jobs at the original location.

Local Plan Requirements

The LWIB shall ensure that their five-year Strategic and Operational Plan includes the following information:

1. Definition of self-sufficient wage, as determined by LWIB policy;

2. Definition of pattern of failure and a description of how this will be monitored and the information shared with prospective clients and case managers;

3. Description of the methodology used to determine the rate of payments for OJT contracts;

4. Description of the procedure used to determine the appropriate length of OJT contracts; and

5. Description of the system used by workforce centers to collect and disseminate eligible OJT and customized training provider information.
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